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 1 MONIQUE WINKIS, 

 2 having first been duly sworn,  

 3 was examined and testified as follows: 

 4 DIRECT EXAMINATION 

 5 BY MS. DAUGHTREY:  

 6 Q Could you state your name for the record, please?

 7 A Sure.  It's Monique Winkis, W-i-n-k-i-s.

 8 Q And where are you employed?

 9 A I'm employed with the Federal Bureau of

10 Investigation.  I'm a Special Agent there in the Washington

11 headquarters office.

12 Q And how long have you been with the FBI?

13 A Over 11 years.

14 Q And what are your duties at this time?  What's your

15 current position?

16 A I'm a supervisor in the Innocent Images Unit, and

17 we work crimes against children that involve the internet,

18 to make it short.

19 THE COURT:  I appreciate that.

20 (Laughter.)

21 BY MS. DAUGHTREY:  

22 Q I'm sorry.  What was the last thing that you said?

23 A I said "to make it short".

24 Q To make it short, okay.

25 A Your Honor appreciates it.
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 1 Q Was that the same position that you had in the

 2 summer of 2005?

 3 A I was special agent within the unit.  Since then I

 4 have become promoted, and I work some other program

 5 management functions as well.

 6 Q How did you initially get involved in this

 7 particular investigation involving Timothy Richards?

 8 A A witness came forward back in July of 2005 and

 9 came forward to the Department of Justice CI Section, and we

10 were part of that proffer with that victim.

11 Q And what did that -- was that person -- at that

12 time, was he of age?

13 A He was 19 years old at that time.

14 Q And did you interview him over the course of two

15 days?

16 A Yes, we did, the 25th and 26th of July.

17 Q That's of 2005?

18 A Yes, ma'am.

19 Q Is that the first you knew of this --

20 A Yes.

21 Q -- anything related to this case?

22 A Yes, ma'am.

23 Q And what sort of information did he provide to you?

24 A He gave us information that he since the age of 13

25 had been involved in child pornographic web sites, he was
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 1 abused by his father, who helped --

 2 MR. STRIANSE:  Your Honor, I don't know what

 3 the relevance of this is.  We are trying to figure out what

 4 they knew on that night.

 5 THE COURT:  I don't think we need to go into

 6 this much detail.  Could we maybe focus in on what they knew

 7 about Mr. Richards, how about that, or connection to Mr.

 8 Richards?

 9 THE WITNESS:  Sure.

10 BY MS. DAUGHTREY:  

11 Q Did this individual that you spoke with on

12 July 25th and 26th of 2005, did he indicate that he knew Mr.

13 Richards?

14 A Yes, he did.  He actually brought up Mr. Richards

15 and talked about him and a young man that he was associated

16 with and a web site that they had together.

17 Q Okay.  And what was -- what was nature of this

18 individual's knowledge of -- how did this individual know

19 Timothy Richards?

20 A This individual explained that Mr. Richards and

21 this individual had a business relationship in reference to

22 his web site.

23 Q Okay.  And what was the web site that we are

24 talking about?

25 A We are talking about JustinsFriends.com or .net web
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 1 site.

 2 Q And how was Mr. Richards involved with that web

 3 site?

 4 A He had taken over the whole thing for that web site

 5 and the advertising for that particular web site.

 6 Q And what -- if we could refer to this individual as

 7 Justin, what -- who was the original creator of the

 8 JustinsFriends web site?

 9 A That was Mr. Gregory Mitchell in conjunction with

10 Justin.  They formed the Justin's Friends web site.

11 Q At what point did Justin state that Mr. Richards

12 had taken over that web site?

13 A In the May, June, 2005 time frame.

14 Q And how did -- how is it that Mr. Richards ended up

15 getting involved with the site?  Why was he the one that was

16 involved in the site, the Justin's Friends web site?

17 A For a profit.  He was helping --

18 MR. STRIANSE:  Your Honor, what is the

19 relevance of this?

20 THE COURT:  I think it's tangentially

21 relevant.  This is what Justin was telling her about why Mr.

22 Richards took over the web site.

23 MS. DAUGHTREY:  Yes, Your Honor, and I think

24 it has to do with the probable cause for the arrest warrant

25 and the arrest on the night of 22nd.
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 1 THE COURT:  Okay.  I'll let you go forward.

 2 Overruled.

 3 THE WITNESS:  Maybe I could start by saying

 4 that we are first advised of Mr. Richards through Justin and

 5 learned some general things about him, how he took over the

 6 web site, how he was helping to advertise for the child's

 7 pornographic web site, how he actually was associated with

 8 the minor boy whom he and actually another individual, Greg

 9 Mitchell, who was working with the Justin person on this web

10 site, they both had stated that Mr. Richards had been having

11 a sexual relationship with this minor boy for several years.

12 We didn't have specific information until my last

13 proffer with Mr. Mitchell on the 20th of September.  And

14 that's when things really started going full forward because

15 we -- as investigators, we try to verify everything.

16 When we find out there's an actual real child

17 potentially at risk, we pull all the stops and we try to

18 verify if in fact they are at a particular location.

19 Mr. Richards, we had several addresses for him

20 throughout the country, to include Florida and Tennessee.

21 We were not sure where he was.  We put surveillance out to

22 those locations to see if we could find this individual and

23 find out what the status of the boy was.

24 We know that there was a boy because we were able

25 to visit the web sites that were provided to us,
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 1 CaseyandduTV, and things like that, where we saw an actual

 2 boy, we did checks.

 3 We saw some e-mails provided by Justin Berry to

 4 show this person was associated.  Things were panning out,

 5 basically, and we provided those pictures to -- I'm not sure

 6 if Bran -- Agent Brandon Harcum got them or the supervisor

 7 at the time, Mr. Richardson, for the violent crimes task

 8 force, received that information, but there was, as Agent

 9 Stephens said, numerous phone calls, numerous e-mails back

10 and forth explaining the basis of our investigation and that

11 we needed to try to find out if this boy was okay.

12 At the same time we were trying to gather enough

13 information for a criminal complaint against Mr. Richards.

14 We had not completed that.  We worked very late into that

15 evening and were trying to complete it.  But a decision was

16 made to go home and start fresh in morning.

17 When they found Mr. Richards with the boys that

18 evening, things escalated, and the fact that they were

19 moving, the fact that he had traveled extensively, other

20 things like that, I think, again the collective effort was

21 made we don't want to take a chance; if this person really

22 is doing these things, we don't want him to slip away.

23 Q All right.  And during your investigation prior to

24 September 22nd, were you able to determine that Mr. Richards

25 was involved in child pornography web sites for a number of
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 1 years?

 2 A Yes.

 3 Q Where did you get that information?

 4 A We got that from -- we had already received

 5 computers -- well, we arrested Mr. Mitchell.  We seized his

 6 computer.  We got computers and everything that goes along

 7 with that from Justin Berry as well.

 8 So we received that, and we did subpoenas out to

 9 the various ISPs and computer companies to corroborate

10 that.

11 Q Okay.  And Gregory Mitchell -- he was arrested

12 September 12 of 2005.  Is that correct?

13 A Yes.

14 Q And you spoke with him the day that he was

15 arrested?

16 A Yes.

17 Q And you stated earlier that you also spoke with him

18 on September 20th?

19 A Yes.

20 Q Is that the date at which were you able to identify

21 exactly where Mr. Richards might be?

22 A That is correct, yes.

23 Q Okay.

24 A Originally in the investigation -- sorry to go

25 back -- we were focusing on Mr. Richards because he had
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 1 access to children and only towards the end, we found out

 2 that Mr. Richards might have access to this boy.  So after

 3 Richards was arrested that became our focus.

 4 THE COURT:  You mean after Mitchell was

 5 arrested?

 6 THE WITNESS:  I'm sorry, Mitchell, yes.

 7 BY MS. DAUGHTREY:  

 8 Q So Mitchell was the initial focus of your

 9 investigation, then it turned also to Mr. Richards?

10 A Yes.

11 Q Okay.  And there's -- are you familiar with the

12 arrest warrant that was -- where the affiant was Ricky Roll

13 in this case forward?

14 A I'm familiar with it, yes.

15 Q Yes.  It refers to CW-1, is that Mitchell?

16 A CW-1 is Mr. Gregory Mitchell, yes.

17 Q Okay.  And if I may have just a moment, Your Honor?

18 THE COURT:  Yes.

19 BY MS. DAUGHTREY:  

20 Q Did anybody -- as I understand your statement, you

21 were getting information from both Mitchell and Justin about

22 Richards's involvement in the Justin's friends web site.  Is

23 that correct?

24 A Yes.

25 Q And both of them were saying that he was hosting
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 1 and managing that site.  Is that correct?

 2 A Yes.

 3 Q Did anybody look at that web site as a -- as an --

 4 as part of the investigation prior to September 21st?

 5 A Oh, yes.

 6 Q And what was determined about the -- what was the

 7 -- were the contents of the web site corroborated?  Did they

 8 corroborate what Mitchell --

 9 A They corroborated how they described the web site

10 to be laid out and designed and what videos were on the web

11 site.  

12 After we did a purchase into the web site, we were

13 able to see more child pornographic material that was

14 described by the two.

15 Q All right.  And when you say child pornographic

16 material, what specifically did you find on that site?

17 A We found some other minor boys masturbating.  We

18 found videos that included Justin Berry from his old Mexico

19 Friends video that had been pushed over, various types of

20 sexual activities, some of them including adult males and

21 what appear to be -- we now know -- minor males involved in

22 that type of activity.

23 Q Okay.  And was there any sort of -- you indicated

24 that there was some -- that there was a subscription made to

25 that web site during the investigation prior to the 22nd of
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 1 September.  What was the credit card processing facility

 2 that was used?

 3 A That was the Neova.net credit card processing that

 4 was owned by Aaron Brown up in Boston.  I believe it might

 5 have been referred to originally on one of the affidavits as

 6 WEBCO, or something like that, because we were trying to

 7 keep that business sort of sealed until we were able to

 8 further corroborate it.  But it was Neova.net.  

 9 Q And what is -- the investigation, would it be fair

10 to say that the investigation was continuing and really just

11 beginning at the time -- as of September 22nd of 2005?

12 A Oh, it was very early on into the investigation,

13 yes.

14 Q Did you get any information about whether or not

15 Mr. Richards knew that the JustinsFriends web site that he

16 was hosting had any child pornography on it?

17 MR. STRIANSE:  Your Honor, what's this have to

18 do with probable cause on September 22nd?

19 MS. DAUGHTREY:  Your Honor, I believe he's

20 charged with distributing child pornography, and I believe

21 that a requirement for distribution of child pornography is

22 that you know that you are distributing child pornography.

23 THE COURT:  Okay.

24 MR. STRIANSE:  I guess the question is when

25 did she know it and communicate it to the other agents, not
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 1 just in a vacuum about the case.

 2 THE COURT:  I'm sure we'll get to that.  And

 3 if she's not specific about dates, you can cross her on

 4 dates if it's not clear.  Go ahead.

 5 BY MS. DAUGHTREY:  

 6 Q Ms. Winkis -- Agent Winkis, I'm sorry.

 7 A I'm the same person.

 8 Q In discussing this case up to this point, have you

 9 testified about any information that you found out after

10 September 22nd?

11 A No, I'm specifically talking about information

12 prior to the arrest because I understand what the

13 suppression hearing is about.

14 Q So you understand that from here on out and in the

15 past that you have only talked about information that you

16 knew up to September 22nd of 2005?

17 A I'm actually itching to throw out things that I

18 found to corroborate, but I'm biting my lip because I'm

19 trying to stay focused.

20 Q So again I would like to repeat the question.  Did

21 you get any information about whether or not Mr. Richards

22 knew as of September 22nd, 2005 that there was child

23 pornography on the Justin's Friends web site that he was

24 hosting and managing?

25 A Yes, ma'am.  It's detailed on several 302s that
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 1 those individuals had provided this information that he was

 2 aware of the child pornography on those particular web

 3 sites.  "He" meaning Mr. Richards.

 4 Q Okay.

 5 A And I did provide that information to the violent

 6 crimes task force at some time within the prior day.

 7 Q Okay.

 8 A We wouldn't just say go out there and do a welfare

 9 check without providing some of the background.  I would

10 have to look to see exactly what was detailed in those EC's

11 or if those EC's fell the day before, but it was on a

12 weekend.

13 And on a weekend, I have got family, I wasn't in

14 the office at the time.  We are making calls from home.  I

15 think, in fact, the night of the arrest, I was up talking

16 to everyone from your office, DOJ Nashville and trying to

17 coordinate this whole thing via the telephone at that

18 particular time.

19 Q Okay.  When you had asked for help from the violent

20 crimes task force in Nashville, were you intending for them

21 to go out and make an arrest at that time?

22 A No, we were -- again, we were working on the

23 complaint the day before, but we were not complete with

24 that.  It was pressure from our office, our sort of own

25 concern for the boy that we wanted to make sure he in fact
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 1 was okay.

 2 Again, two days prior, I just talked to Mr.

 3 Mitchell saying he was in harms way, and this was his main

 4 concern.  Mr. Mitchell said that, you know, your main

 5 target is Mr. Richards, please save that boy.  So we were

 6 trying to save that boy.  The complaint could follow.

 7 Q Okay.  And were you involved in the decision about

 8 whether or not to arrest Mr. Richards on the early morning

 9 hours of September 22nd?

10 A I'm sure I had to be.  I had my case files at home.

11 I was reading information just like I'm telling you now,

12 what we knew at the time, and it was a collective effort.

13 We knew A, B and C.  They found him with Mr. Richards in

14 Nashville.  They found out C, D, E, and it was all put

15 together, and the decision was made that this was the time.

16 Q Okay.  And why didn't you all just wait to go and

17 get a complaint and warrant?

18 A Well, unfortunately, history has shown that

19 sometimes you have someone in your midst and if you let them

20 go, you may never see them again.  For something as serious

21 as this type of crime, which we know has a propensity for

22 violence, we weren't about to take that chance for a few

23 hours.

24 Q Was there -- during your investigation up to

25 September 21st, did you -- were you able to determine
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 1 whether or not Mr. Richards was actively involved in the

 2 management of this web site, Justin's Friends?

 3 A We had some indication.  Most of it came

 4 afterwards, but we had some indication --

 5 Q Okay.  And --

 6 A -- from e-mails and from those two individuals I

 7 spoke of.

 8 Q And that would be Mr. Mitchell and Justin?

 9 A Yes.

10 Q Did either of those individuals tell you about any

11 conversations they had with Mr. Richards about management of

12 that web site?

13 A They did.  They discussed that he was going to get

14 a particular percentage of the revenue brought in for doing

15 the advertising and the hosting and taking over that site.

16 Q So from that you felt that it was clear that Mr.

17 Richards was aware of what was the content of that web site?

18 A Yes.

19 Q Okay.  Just stepping into the execution of the

20 search warrant on September 12 of 2005, and I believe there

21 will be testimony later about that, I'm referring

22 specifically to the search warrant of the BlackSun server,

23 did you find out during your investigation prior to the 21st

24 that Mr. Richards had spoken to anyone in law enforcement

25 about that particular server and the day that that was --
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 1 the search warrant was executed?

 2 A Yes, the agent out there contacted us to let us

 3 know that Mr. Richards and he had spoken and he was

 4 wondering why there was a break in service.

 5 Q And did Mr. Richards make any statements to the FBI

 6 about his expectations of that web site?

 7 A He was wondering about the Justin's Friends site

 8 and that he was under the impression it was going to be

 9 going back up soon after talking to the agent.

10 Q And you indicated that you were actively involved

11 in evaluating the case on the late night hours of

12 September 21st and early morning hours of September 22nd;

13 was that from your home in the D.C. area?

14 A It was.

15 Q If I could have just a moment, please?  (Pause)

16 That's all I have.  Thank you.

17 THE COURT:  Cross-Examination?

18 CROSS-EXAMINATION 

19 BY MR. STRIANSE:  

20 Q Ms. Winkis, I believe you would have been the agent

21 who authored the electronic communications that we have

22 discussed this afternoon?

23 A Not necessarily.  We had a lot of people in our

24 office working on that case, and sometimes analysts or other

25 agents would actually provide ECs to other field offices as
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 1 well.

 2 Q On September 16th or September 20th, did you author

 3 either one of those electronic communications?

 4 A I would have to look.  I have authored numerous

 5 electronic communications.  I know I was the agent who

 6 initially reached out and touched base with violent crimes

 7 task force to let them know what was going on via e-mail and

 8 via telephone.  I don't, quite frankly, remember if I

 9 authored that EC or not.

10 Q Your Honor, I would ask pursuant to 26.2(g) that we

11 be provided with any electronic communications that she

12 prepared and transmitted to the Nashville violent crimes

13 task force.  I think that would be discoverable at this

14 hearing like this.

15 THE COURT:  Do you have those available?

16 MS. DAUGHTREY:  Your Honor, I don't have any

17 of the ECs.  Those generally aren't discoverable materials.

18 I do have some 302s that were prepared by Agent Winkis.

19 THE COURT:  Well, give her the 302s.  Did you

20 request before this hearing today that this agent have with

21 her all of her ECs, Mr. Strianse?

22 MR. STRIANSE:  No, I did not request it, but

23 Rule 26.2 talks about after a witness testifies.  I wasn't

24 sure who was going to testify today, so everything that I'm

25 doing is consistent with the Rules of Criminal Procedure;
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 1 26.2(a) and then (g) gives the scope of the rule.  

 2 And it is -- it applies at trial, and I'm reading

 3 from Rule (g) at a suppression hearing under Rule 12, so not

 4 knowing who the government was going to advance here today,

 5 I would not have been in a position to make that kind of

 6 request.

 7 THE COURT:  Do you know where the ECs are that

 8 you would have authored?

 9 THE WITNESS:  We certainly can track them

10 down.  Quite honestly, I don't even know if I authored any

11 at that time.

12 Again, we also provide information through e-mail.

13 I know we provided the pictures of the defendant and boy via

14 electronic e-mail so they could have them to print out and

15 look to see if these were the same people.  Telephone calls

16 were made that provided this information.  

17 I even quoted some of the 302s.  I would have to

18 look and see if there was one done on the 20th.  I think the

19 20th was -- or 21st was -- I forget the day of the week, but

20 I would have to look to find those, Your Honor.  And

21 certainly if we have them, I would be glad to provide them.

22 THE COURT:  September 20 --

23 THE WITNESS:  '05.

24 THE COURT:  -- '05 was a Tuesday.  

25 THE WITNESS:  Okay.  So that's when I
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 1 proffered Mr. Mitchell.  The arrest was on a Thursday.

 2 MS. DAUGHTREY:  Your Honor, ECs are not

 3 something that an agent signs off to.  It's more like a

 4 communication asking somebody to do something else.

 5 The 302 reports are the reports that an agent

 6 actually writes and ascribes to, and I think that's what's

 7 required by the discovery rules.

 8 I don't think, for example, that just, you know, a

 9 recorded phone call asking somebody would be discoverable

10 just as the EC itself is not discoverable.

11 THE COURT:  I think the EC probably would be

12 discoverable in this context.  The issue is what did they

13 know at the time of the arrest.  The ECs that she was

14 sending before the arrest would reflect what she knew.  They

15 would be possible impeachment material.  I'm sure that's

16 what Mr. Strianse is getting at.

17 MR. STRIANSE:  Yes, Your Honor.

18 MS. DAUGHTREY:  Well, the ECs are very short

19 and very quick, but I do have 302s that are actually

20 extensive, and that's where the information is going to be

21 for any cross-examination or impeachment or anything like

22 that.

23 THE COURT:  The 302s of the interviews of

24 Justin and Mitchell --

25 MS. DAUGHTREY:  That's correct.
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 1 THE COURT:  -- that were before the arrest?

 2 MS. DAUGHTREY:  Yes.  And I have also included

 3 in this packet one that was on -- that was subsequent to the

 4 arrest, but since it is concerning one of the -- concerning

 5 an interview with one of them, I went ahead and provided it.

 6 THE COURT:  These are this agent's 302s?

 7 MS. DAUGHTREY:  That's correct.

 8 THE COURT:  And you have all of those?

 9 MR. STRIANSE:  No, I don't.

10 THE COURT:  You don't have those?

11 MS. DAUGHTREY:  They are right here.

12 THE COURT:  Oh.

13 MS. DAUGHTREY:  I can provide -- I can provide

14 ECs to them.  I don't think the ECs have the kind of detail

15 by any stretch of the imagination that these do.  The ECs

16 are very brief, asking for a welfare check by Nashville

17 agents, that kind of thing, and they won't have very much

18 information in them, and I can attest to that.

19 THE COURT:  I would rather she attest to that.

20 Would the ECs have only had information in them that also

21 appears in these 302s?

22 THE WITNESS:  Absolutely.  And, honestly,

23 Judge, it may have come a day or two after the arrest

24 because this was such a quick circumstance.  The phone call

25 was the first thing we could do.  We don't sometimes put out
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 1 ECs hoping someone will open them up and look at them

 2 because we want to make sure we get a human body that is

 3 ready to act.

 4 At the time Agent Harcum was only one in the RA

 5 ready to respond to this, and it would be very short;

 6 Ms. Daughtrey is correct.  Please, you know, look into this

 7 particular matter, and we would defer to a case file where

 8 they could go from their computer at any office in the FBI

 9 and look up all this information on their computer screen.

10 They would have access to it just by looking at the case

11 number.

12 THE COURT:  Is that something that -- is the

13 EC something that the Nashville office when it received

14 would print out?

15 THE WITNESS:  They may or may not.

16 THE COURT:  Do you know?

17 THE WITNESS:  May or may not print it out.  It

18 depends.  They would cover it.  Certainly we would request

19 them to go do a surveillance, and they would cover that, but

20 it doesn't always happen that way.  And it's very much an

21 administrative function.

22 THE COURT:  And would your office as the

23 sender of the EC keep a copy of it?

24 THE WITNESS:  If we sent it, yes, we would.

25 It would go into the file at some point.
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 1 THE COURT:  So somewhere in your office in

 2 D.C. is a copy of all the ECs that went to Nashville?

 3 THE WITNESS:  Yes, we have all the ECs

 4 uploaded into our sever and saved wherever they went out to.

 5 I was not aware that we were at this time to bring them.

 6 THE COURT:  All right.  I would like you to

 7 start working on getting those maybe faxed to you or

 8 electronically sent to you.  

 9 MS. DAUGHTREY:  I can do that.  Those are

10 things that we usually don't even receive in our office, so

11 that's why --

12 THE COURT:  She says her office has a copy of

13 them, so if you could send some minion or other to start

14 getting those together?

15 MS. DAUGHTREY:  Do you want me to do that

16 right that this moment?

17 THE COURT:  Yes, I would think you had

18 somebody here that could go out and do that, perhaps

19 co-counsel, somebody just get it started, get this process

20 started.

21 I don't want to have to continue this hearing so

22 that Mr. Strianse can get these.  I don't -- she's testified

23 that there wouldn't have been anything in those that's not

24 in the 302s, but I think you are entitled to look at them,

25 so let's try to get them as soon as we probably can, faxed
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 1 or by electronic.

 2 MR. STRIANSE:  Your Honor, can I defer my

 3 examination of her until I get those?

 4 THE COURT:  Well, you might want to look at

 5 the 302s, so --

 6 MR. STRIANSE:  I'm glad to have the 302, but

 7 as the court knows, these are done necessarily after the

 8 fact.  And what I'm trying to get at, and I think the court

 9 has put its finger on the issue, is what did they know when

10 they were out there on the evening of September 21st, and

11 the best evidence of that is what Ms. Winkis was

12 communicating to them via these electronic communications.

13 THE COURT:  I don't think that's the best

14 evidence of that, Mr. Strianse, because they were concerned

15 with one thing in terms of what the Nashville office was

16 doing.  And as you well know, they can rely on the

17 collective knowledge of all these agents when they are

18 deciding whether or not they have got probable cause to

19 arrest.

20 And as I understand the testimony of Agent

21 Stephens, he was basically given the bottom line, arrest him

22 for transmission of child pornography.  And he didn't have

23 -- he didn't have all that knowledge.

24 That was the collective knowledge of this agent and

25 Agent Stephens and who knows who else, so I don't think that
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 1 these ECs are very important to your case, but I am willing

 2 to let you look at them, but I would prefer that you go

 3 forward.

 4 MR. STRIANSE:  Okay, I will.

 5 THE COURT:  I have set aside this whole

 6 afternoon for these motions.  I would like to get through

 7 all these motions today.

 8 MR. STRIANSE:  I have a couple of questions.

 9 I'll be very brief.

10 MS. DAUGHTREY:  Your Honor, if I may state for

11 the record, the 302s that I have handed him are for

12 information that Ms. Winkis had.  It's about the interviews

13 with Justin Berry on July 25, 26, the interview with Gregory

14 Mitchell on September 12, the interview of Gregory Mitchell

15 on September 20.  

16 So those 302s do contain the information that Agent

17 Winkis knew at the time this arrest was made.

18 THE COURT:  Were there any other interviews

19 before the arrest that you conducted that you had 302s of

20 that would have formed part of your knowledge?  

21 THE WITNESS:  I've proffered with Mr. Mitchell

22 several times those 302s and then the Justin Berry 302, at

23 that time I only had one proffer with him because he was

24 still going through the immunity, this decision with CEOS,

25 so I had one interview with him.
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 1 THE COURT:  Justin Berry?

 2 THE WITNESS:  Justin Berry, and then several

 3 proffers, and the initial arrest interview of Mitchell, all

 4 those would have information in reference to what

 5 involvement Mr. Richards had in this case.

 6 THE COURT:  But no other witnesses --

 7 THE WITNESS:  No, not at that time.

 8 THE COURT:  -- that you would have --

 9 THE WITNESS:  Not at that time.

10 THE COURT:  Go ahead.

11 BY MR. STRIANSE:  

12 Q I have been handed these 302s.  I'm not going to

13 attempt to read them or go through them, but let me ask you

14 this question.  As of July 25th and July 26th, 2005, when

15 you conducted the proffer session with Justin Berry, you

16 received ample information, established probable cause to

17 believe, if Justin Berry is to be believed, that Mr.

18 Richards had been involved in advertising and distributing

19 child pornography.  Is that right?

20 A I don't know if it was ample information.  It was a

21 limited proffer session.  We had a certain amount of time

22 with Justin.  He had to leave the next day.  We got -- most

23 of our information was about Justin.  

24 We had to vent out Justin's veracity and see what

25 he was involved with in the past, and he has conducted some
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 1 criminal activity in the past.  We wanted to get details to

 2 see if this victim was in fact trustworthy and telling us

 3 the truth.

 4 So a lot of our interview with him was about

 5 Justin.  We also talked about Gregory Mitchell, whole was

 6 the next focus probably because of Justin's anger towards

 7 him, and we talked a lot about him.

 8 There's a small section in that original 25th and

 9 26th 302 about Mr. Richards, and it doesn't get into

10 specifics or details.  And at that point I wasn't able to

11 talk to Justin again for a while.  

12 We started our own investigation looking into the

13 web sites, looking into serving subpoenas on these various

14 companies to find out if this information was true.  So I

15 would say no, it was not ample information to provide us.

16 We don't get enough information just from

17 interviewing one kid the first time you see him to arrest

18 somebody.

19 Q He had told you on July 25th and 26th that Mr.

20 Richards had made this Justin's Preview 2.  Is that correct?

21 A He did not say that he had made it.  Actually Mr.

22 Mitchell had made it.  It was put up on the web site, per

23 Mr. Berry.  And again that wasn't on the 25th.  That was

24 farther down the road that it was put up by Mr. Richards and

25 manipulated, but it was not made by Mr. Richards.
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 1 Q Let's make sure we are talking about the same

 2 thing.  Greg Mitchell clearly produced the image of this

 3 young boy, Taylor --

 4 A Yes.

 5 Q -- in this scene with Justin Berry, correct?

 6 A That's correct.

 7 Q Didn't Justin Berry tell you that it was his

 8 insistence that Tim Richards had taken that photo that had

 9 been created by Greg Mitchell and put it in what is known as

10 Justin's Preview 2?

11 A He did, yes.  When you said made it, I was thinking

12 of producing it, but he did say Mr. Richards actually had

13 pushed it up to the site.

14 Q And you knew that as of your interview July 25th,

15 26th, 2005?

16 A No, I didn't, because it's not in that 302, you

17 will see.

18 Q Okay.  Based on whatever Justin Berry told you on

19 those days, Special Agent Condo, who's another FBI agent,

20 logged onto the site.  Is that correct?

21 A Yes, he did, and he purchased into the site.

22 Q And he went into the membership section, paid his

23 money, and he viewed this challenge, Justin Preview 2.  Is

24 that right?

25 A He did, yes.
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 1 Q And that would have all been done in the month of

 2 July 2005?

 3 A It was done the 25th or 26th, actually.

 4 Q So as of that date, you had determined facts that

 5 indicated that there was probable cause to believe.  No?

 6 A No.  At that time during that interview, we didn't

 7 focus on that particular video.  We were focusing again --

 8 this was two short days with Justin, focusing on all of his

 9 activities, his history, what they had hoped to come here,

10 their motivation, talked about Mr. Mitchell.

11 There are many other people we found out about

12 later.  We didn't know -- that boy Taylor, we didn't even

13 know his last name at that time.  Justin was not in a state

14 to actually remember it or provide it.

15 Then they cut it off and went home until we

16 decided what we were going to do.  We didn't focus on the

17 preview video of the web site at that time.

18 Q Well, then what next happened was September 12

19 there were these server search warrants that were served.

20 Is that correct?

21 A Yes.

22 Q And did that in any way corroborate the information

23 that Justin Berry had given you?

24 A That did corroborate it because the preview video

25 was on the Los Angeles server.
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 1 Q So it's fair to say that as of September 12 you had

 2 put the pieces together to believe that Timothy Richards had

 3 engaged in advertising or distributing child pornography?

 4 A We found a preview video -- there are over a

 5 terabyte or two of videos and information and e-mails on

 6 those servers.  We were not focusing on that preview video

 7 at that time.  It took months before we started realizing --

 8 number one, we hadn't talked to the boy to find out if he

 9 was a minor.  We were getting a birth certificate.  We were

10 in a serious investigative mode.

11 I wouldn't see say we focused on that video at

12 that time. Certainly there wasn't enough at that time to

13 arrest or indict Mr. Richards or we would have.

14 Q Then Greg Mitchell comes into the picture on or

15 about September 20, 2005, correct?

16 A He came into the picture as soon as he was arrested

17 on the 12th.

18 Q On the 12th, but on the 20th he sits down with

19 agents and gives his proffer, correct?

20 A He proffered several times, yes.

21 Q Then you layered that information onto what Justin

22 Berry had told you, what Special Agent Condo had discovered,

23 what the search out west had revealed.  Aren't we getting to

24 the calculus of probable cause on or about September 20th?

25 A Like I testified to earlier, we were trying
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 1 adamantly, even the evening before the arrest, to try to

 2 complete a complaint.  We were not there yet.

 3 You know, we had to stop at some point in the

 4 evening.  We were working hard to get it, but our main

 5 concern also was the fact that there was a kid at jeopardy.

 6 I mean, on the 20th, that man said to me -- grant

 7 it, he's a convicted felon, but that meant there's a boy at

 8 risk, please save him, we saw him on the web site, we know

 9 he's a real boy, and that was our focus.

10 I had conversations with as high up as the

11 associate attorney general in the days before saying please

12 locate this boy.  It wasn't please arrest Mr. Richards, it

13 was please find this boy, and we take that very seriously

14 when there are real kids involved, not just pictures.

15 Q And this Gregory Mitchell, they will was

16 instrumental in imploring you all the to save this boy?

17 A He focused us on the location of where he really

18 was and gave us detailed facts about the discussions that

19 they had and said there was a sexual relationship and that

20 he was approximately 12, 14 years old, somewhere in that

21 ball park, but, again, under 18.

22 Q Let me ask you this question.  When you sent these

23 electronic communications or somebody in your office sent

24 these electronic communications on the 16th or 20th, were

25 the people in Nashville notified we have probable cause to
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 1 arrest Timothy Richards for child pornography?

 2 A No.  No, absolutely not.  But they were informed of

 3 the facts and circumstances of the investigation.  I

 4 personally said that to them on the phone.  I'm surprised,

 5 quite frankly, Mr. Stephens doesn't remember some of that,

 6 but it's not his case.  He worked on it for one or two days

 7 a year ago.

 8 I know the case obviously very detailed, and we

 9 provided this.  I read quotes from the 302.

10 Q So it's your testimony that as of 10:48 p.m. on

11 September 22nd, when the blue lights were activated, the FBI

12 didn't have probable cause to arrest Tim Richards for child

13 pornography?

14 A I'm not an attorney.  I was working on getting

15 probable cause with the DOJ attorneys.  We didn't have it as

16 of yet.  We were putting the documentation together.

17 Actually, hopefully, the next day we would have completed

18 it, but this just overrid the normal chain of events because

19 of the fact they were moving somewhere else, they didn't

20 know where they were going to, it was late at night,

21 suspicious circumstances.  The jeopardy or the concern over

22 the minor overrid everything else.

23 Q Let me get away from the probable cause stuff.  Let

24 me ask it to you this way.  You didn't authorize the arrest

25 of Timothy Richards as of 10:48 p.m. on September 22nd?
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 1 THE COURT:  Wait.  At what time?

 2 BY MR. STRIANSE:  

 3 Q You didn't make that request?  10:48 p.m.

 4 A If I look at the arrest, I think he was arrested

 5 closer to 2:00 because I remember being on my phone around

 6 three something.

 7 Q I realize that.  My question to you is -- precisely

 8 is as of that time, 10:48 Central, 11:48 Eastern --

 9 A I didn't authorize any arrest at that time, not at

10 all.

11 Q It was only 2:00 a.m., 3:00 a.m. your time, it was

12 decided to arrest?

13 A You have been on conference calls and -- with

14 people and everyone has to put in information, it takes a

15 while to sometimes hash it out and see what's going on.

16 There were numerous calls made.  Closer to 3:00

17 Eastern time is when he was arrested, and that was the

18 joint decision of higher-ups.

19 Q What was the probable cause to believe that he had

20 committed a child pornography offense in the Middle District

21 of Tennessee at 3:00 a.m. Eastern time that you didn't have

22 at 10:48 the previous evening?

23 A I think we are splitting hairs.  We had a lot of

24 this information from all these other investigations, from

25 all these other interviews.  We had the information.  We
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 1 were, in fact, trying to put it together to do a formal

 2 complaint the very next day, and then we find that this man

 3 is actually in fact with this minor boy, who turned out to

 4 be 13 at the time, had been living there for at least a

 5 year.  This was part of the thought that we need to do it

 6 now as opposed to wait four hours.

 7 Q Because you were afraid you might lose touch with

 8 Mr. Richards, correct?

 9 A Absolutely.

10 Q He had called the FBI in Los Angeles on

11 September 16, hadn't he?

12 A He called the FBI in Los Angeles, yes, he did.

13 Q And told them how to get ahold of him because he

14 was concerned about the interruption of service on the

15 server for some of his clients?

16 A He was concerned about the service on the server,

17 yes, but he already had plans to move.  I don't think he

18 provided the future address of where he was going or a

19 future phone number.

20 Q Just one other question.  At what point did you

21 determine that there was enough information to charge him

22 with producing, distributing, advertising child pornography

23 in the Middle District of Tennessee?

24 A I don't know that I could say that a particular

25 time the light bulb went off in my head.  This was a long

Case 3:05-cr-00185     Document 347-1      Filed 08/08/2008     Page 35 of 44



    91

 1 process to this point, and people smarter than me were

 2 involved in this.  And we discussed what we had, who said

 3 what about Mr. Richards, what the circumstances were around

 4 this event, and it was jointly discussed that for the safety

 5 of the child and for the flight risk involved here, we would

 6 do it that evening as opposed to wait a few hours until the

 7 morning.

 8 Q I guess what I'm asking about is the whole venue of

 9 the thing.  Had you developed any facts as of September 22nd

10 that these child pornography offenses had begun in this

11 district, had been completed in this district?

12 A There were many venues that we could use in this

13 particular case.  Some came from the testimony of the two

14 witnesses.  I don't know -- could you specifically ask --

15 Q I was pretty specific.  What facts had you

16 developed that evening that this man was arrested that he

17 had committed a violation of the child pornography laws of

18 this country in the Middle District of Tennessee?

19 A Well, very simple.  He had been living here for

20 approximately a year, and these crimes had continued up

21 until date, so obviously the crimes had been conducted in

22 this jurisdiction.

23 Q But you hadn't heard that from Justin Berry or Greg

24 Mitchell or anybody else?

25 A When we were doing their records checks, we found
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 1 credit cards, purchases, things like that that linked back

 2 to that Nashville address off Raywood Lane for quite

 3 sometime.

 4 And as Agent Stephens said, he found that he was

 5 living here for a while.  Even though his car was

 6 registered in Florida, the crime had been committed in this

 7 district.  

 8 Q And he had a house in Florida; you knew that?

 9 A Yes, I did, joint with his father, yes.

10 Q And that he split time between Florida and

11 Tennessee; you knew that?

12 A I don't know how split the time was, but I do know

13 that he resided here in Nashville, Tennessee.  I'm sure

14 there are tax records that would probably show he paid taxes

15 here.

16 Q But you knew he was affiliated with

17 Collegeboyslive; you testified about that on January 13 when

18 we were before the court?

19 A I know he was affiliated with Caseyandkylescondo

20 too.  I don't understand your point.

21 Q My point is that the site of Collegeboyslive is

22 down in the Middle District of Florida?

23 A Again, we have a lot of different venue choices for

24 this particular case.  It's an internet case.  It's a global

25 case.  Things don't just happen in one spot.
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 1 Q That's all.

 2 MS. DAUGHTREY:  I have just some brief

 3 redirect.

 4 REDIRECT EXAMINATION 

 5 BY MS. DAUGHTREY:  

 6 Q Had you gotten information from Berry and/or

 7 Mitchell that Mr. Richards was in Nashville, Tennessee?

 8 A Yes.

 9 Q Okay.  And that they were aware that Mr. Richards

10 was in fact managing that web site at least up until

11 September 12 of 2005 when Mr. Mitchell was arrested.  Is

12 that correct?

13 A Yes, ma'am.

14 Q And that information came from Mr. Mitchell?

15 A Mr. Mitchell, yes.

16 Q In one of his proffers?

17 A Yes, the latest once.

18 Q And I just want to clarify, as of September the

19 21st of 2005, when the Nashville violent crimes task force

20 went out to do a welfare check, at that time you had all the

21 information that you then relayed to them later in that

22 evening, you just hadn't documented it yet.  Is that

23 correct?

24 A We had all the information.  We were trying to put

25 together a complaint.  Actually, myself and Sherry Stephens,
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 1 another attorney from CEOS, were working on that.  It was

 2 documented to the file, and we verbally provided it to

 3 Nashville.

 4 But at that point we didn't complete it.  And if

 5 there was PC there, it's in conjunction with what we found

 6 out of Nashville.

 7 Q All right.  And you were intending then to complete

 8 that complaint and get a complaint warrant against him on

 9 September 22nd.  Is that correct?

10 A We were hoping to finish it the 22nd.

11 Q Okay.  And so what was it then that made you or

12 encouraged you to arrest him that night instead of waiting

13 to do the complaint?  What specifically was it that made you

14 concerned about waiting several hours to get it done in

15 front of the magistrate the next day?

16 A Well, the agent showed up at the house, there was

17 nobody home.  They had moved out.  There was a Ryder truck

18 there, as noted by a neighbor.  They were moving to another

19 location.  

20 We didn't know until Agent Stephens talked to Mr.

21 Richards that they were moving a mile and a half away.

22 They could have been moving a couple of states away.  We

23 had no idea.  

24 The things were packed up and moved out.  The

25 neighbors knew they were leaving.  And then when Mr --
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 1 agent Stephens talked to Richards, didn't know where he was

 2 moving to, I'm getting ready to move and I know what my new

 3 street address is, it's a little unusual; very late at

 4 night with this boy.  

 5 When they see him they turn around and go the

 6 other direction.  He says he's world traveled, the pilot's

 7 license, and the whole bit, all those things together,

 8 based on this very, very serious charge with child

 9 pornography issues, I think really pushed us over the edge

10 to do it a few hours earlier than expected.

11 Q And did you think you would ever see Mr. Richards

12 again if you had released him that night?

13 A I was concerned that we wouldn't.  I mean, that's

14 just the way it is.  We have a numerous amount of fugitives

15 out there because nobody really wants to go to jail, so

16 that's just our concern.

17 We have someone here now, if we have -- that can

18 make the probable cause based on all these, let's do it and

19 not take the chance we have to look for them again.  And if

20 he weren't to stick around or they didn't make the stop,

21 where would the boy be?

22 Q Okay.  And did you provide the information then

23 directly or indirectly to Ricky Roll, who then was the

24 affiant on the arrest warrant the next day?

25 A Yes.
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 1 Q Did some of that come from the arrest warrant that

 2 you were working on that you had intended to get?

 3 A Most of it came from that, yes.

 4 Q Okay.  Thank you.

 5 THE COURT:  Anything else?

 6 MR. STRIANSE:  Nothing further.

 7 THE COURT:  Did it at all enter into the

 8 thinking that the boy was now separated from Richards and

 9 that Richards knew the boy might give them additional

10 incriminating information about him in terms of flight or

11 anything?  Did that come up in the conversation?

12 THE WITNESS:  I'm sorry?

13 THE COURT:  In terms of being afraid that you

14 wouldn't find him again --

15 THE WITNESS:  Yes.

16 THE COURT:  -- that another thing that

17 happened that night that was different was that the boy --

18 THE WITNESS:  Yes.

19 THE COURT:  -- Dew was now separated from

20 him --

21 THE WITNESS:  Yes.

22 THE COURT:  -- and that Richards would know

23 that perhaps the boy could give additional incriminating

24 information about his activities?

25 THE WITNESS:  That is certainly a good point.
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 1 At that point, I wasn't thinking about that particular

 2 issue.

 3 THE COURT:  That wasn't discussed in your

 4 conversations?

 5 THE WITNESS:  Not from me, no.

 6 THE COURT:  Okay, very good. anything else?

 7 Okay.  You may step down.

 8 Can we take a ten minute recess?  What other -- are

 9 you going to have any other proof on this?

10 MS. DAUGHTREY:  I don't know that I am, but I

11 would like to confer with counsel about that.

12 THE COURT:  All right.  We'll take a ten

13 minute recess.

14 (Break)

15 THE COURT:  While we were trying to figure

16 out, it may be Blackberries, may be Blackberries causing the

17 problem.  Did you have an Blackberry, Agent Stephens?  

18 MR. STEPHENS:  No, ma'am, I don't.  Just for

19 the record, my phone was off.

20 (Laughter.)

21 THE COURT:  I thought sure it was the

22 Blackberries.  Anyway ECs, what's the status of those?

23 MS. DAUGHTREY:  I have provided the one EC

24 that we found to Mr. Strianse.  I have having somebody look

25 in one other place to verify there's no others, and I will
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 1 provide that to him as soon as I am able.  It's an EC dated

 2 9/16.  It's very generic.

 3 MR. STRIANSE:  It makes reference to a 302.

 4 Do you know which 302 it refers to?  It talks about an

 5 attachment.

 6 MS. DAUGHTREY:  Your Honor, the only 302 it

 7 could have been is an interview of Justin Berry on July 25

 8 and 26, which I have provided to the defense, or an

 9 interview of Mitchell on September 12 of 2005, which I have

10 also provided too.  But it doesn't specify.  I don't know

11 looking at this --

12 MR. STRIANSE:  Could it be the 302 where Mr.

13 Richards gives his cell phone number to the FBI?

14 MS. DAUGHTREY:  I don't think that's likely.

15 THE COURT:  Okay.  All right.  Any more

16 examination of Agent Winkis as a result of that,

17 Mr. Strianse?

18 MR. STRIANSE:  Not based on this 9/16/05.  I

19 think if there's a substantive one, it has to be

20 September 20.

21 THE COURT:  Okay.  I'll let you have an

22 opportunity to examine her again if they come up with some

23 more.  Okay.  Any more testimony from the government?

24 MS. DAUGHTREY:  No, Your Honor.

25 THE COURT:  Okay.  Looks like something is
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 1 being delivered to you.

 2 MS. DAUGHTREY:  This is the last place that

 3 there might be an EC, and I'll check.

 4 THE COURT:  All right.  Any testimony?

 5 MR. STRIANSE:  Some very brief testimony from

 6 Mr. Richards.

 7 THE COURT:  All right.

 8 THE CLERK:  Raise your right hand.

 9 (WITNESS WAS SWORN.)

10 THE CLERK:  State your name for the record,

11 please.

12 THE WITNESS:  Timothy Ryan Richards.

13 THE CLERK:  Be seated.

14 THE WITNESS:  Thank you.

15 TIMOTHY RYAN RICHARDS, 

16 having first been duly sworn,  

17 was examined and testified as follows: 

18 DIRECT EXAMINATION 

19 BY MR. STRIANSE:  

20 Q Mr. Richards, for the record, you are the defendant

21 in this case.  Is that correct?

22 A Yes.

23 Q I would like to direct your attention to

24 September 21st, 2005, and ask where were you living at that

25 time?
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